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INEFFECTIVE ASSISTANCE OF COUNSEL: Bad sentencing advice. Johnson v. Roberts, Case No. S10A0063 (April 19, 2010). 

The Supreme Court reverses the denial of Johnson’s habeas petition in which he’d asserted that he’d received ineffective assistance of counsel at his guilty plea to armed robbery.


In November 1996, Johnson pled guilty to armed robbery and a firearms offense. During the plea, he asked whether he would do “the straight twenty . . . or do just ten off the twenty.” His attorney said that he’d explained to Johnson that armed robbery carried a mandatory minimum of ten years, and after that “as far as I know” it was parolable. He had also told him that the twenty was not fixed – that it was up to the Parole Board.


This was clearly incorrect – OCGA § 17-10-6.1(a)(2) and (c)(4) mandates that the full sentence imposed for a first conviction of armed robbery, a serious violent felony, be served without reduction by parole.


The habeas court denied relief on the ground that the trial court had corrected counsel’s wrong advice. This too, was clearly incorrect – the transcript of the guilty plea showed that the trial court actually misleadingly reinforced counsel’s error by saying that “nobody in this room” really knows how long you’ll serve, it’s the Parole Board that “determines how long” you serve. It was error to tell Johnson that there was uncertainty about how long he’d serve. 


Counsel’s deficient performance not having been corrected, the question remained as to whether Johnson was prejudiced by it. The Court remands for the habeas court to deal with that question which it had glossed over because it had been so focused on whether the trial court had corrected the attorney’s mistake.
MERGER: Felony murder into malice murder. Krause v. State, Case No. S09A1453 (March 22, 2010).


Krause and her boyfriend, Chesser, were convicted of malice murder, felony murder and other stuff. The trial court initially imposed life sentences for each murder count, but, in connection with Krause, acknowledged during her motion for new trial that, because there was only one victim, the felony murder conviction was vacated by operation of law, and it amended her sentence to reflect that. Although that issue was not raised by Chesser in this consolidated appeal, the Supreme Court likewise vacates his felony murder conviction. (The Court affirms everything else as to both Krause and Chesser.) Martinez, 283 Ga. 122 (2008).

MERGER: Aggravated Assault into murder as a matter of fact. AGGRAVATED ASSAULT: Multiple stab wounds is one assault. Mikell v. State, Case No. S10A0567 (March 15, 2010).

Mikell killed the victim by stabbing her forty-nine times in the chest, arms, and neck. The medical examiner testified that the wounds had to have been inflicted relatively quickly – possibly within a minute. There being no “deliberate interval” in the series of wounds, there was one aggravated assault which, under the facts, merged with the murder. The Supreme Court vacates the aggravated assault conviction, and remands to the trial court for resentencing. Coleman, 286 Ga. 291 (2009).
SPEEDY TRIAL: Not. State v. Latimore, Case No. S01A0172 (June 7, 2010).


In a split decision, the Supreme Court again finds that a defendant was denied his speedy trial rights in Fulton County and affirms the trial courts’ dismissal of the indictment.


Lattimore was arrested in August 2004, charged with shooting and killing his friend. The next month, a court found that there was no probable cause supporting a murder charge, found that there was probable cause as to involuntary manslaughter, and released Lattimore on bond.


In June 2006, he was indicted for murder.


During a hearing in October 2006, the prosecutor said that the malice murder charge was inappropriate, and would have the case re-indicted. For the next year and a half, various prosecutors told defense counsel that Lattimore would be re-indicted on a lesser charge.


In February 2008, he was re-indicted – the new indictment again charged him with malice murder, and added felony murder, aggravated assault, and possession of a gun during a felony count.


In July 2009, Lattimore moved to dismiss the indictment, asserting that his speedy trial rights under both the federal and state constitutions had been violated. The trial court granted the motion.


The Court cuts and pastes from well-established speedy trial precedent, applies it to Lattimore’s case and finds that the five-year delay between arrest and motion to dismiss raised the presumption of prejudice (as conceded by the State), and that the “staffing shortages” excuse which the State said was the reason for the delay was weighed against the State (which the State recognized was proper).


The Court rejects the State’s argument that Lattimore was dilatory in asserting his speedy trial rights, agreeing with the trial court that couldn’t be weighed against Lattimore given the State’s representations for well over a year that it would re-indict him on a lesser offense.


The Court rejects the State’s argument that the trial court erred in granting the motion because Lattimore had not suffered any prejudice as a result of the delay.


The State pooh-poohs Lattimore’s complaints that the pending case caused him anxiety and sleeplessness, and cost him entry into the military and other employment; the State argued that none of this was unusual and so should not be weighed in Lattimore’s favor. The Court says that this tilts the prejudice factor in his favor, and points out that he was not appointed counsel until two years after his arrest, preventing timely investigation. Doggett v. United States, 505 U.S. 647 (1992); Barker v. Wingo, 407 U.S. 514 (1972); Ruffin, 284 Ga. 52 (2008); Layman, 284 Ga. 83 (2008); State v. Carr, 278 Ga. 124 (2004); State v. Redding, 274 Ga. 831 (2002); Nelloms, 274 Ga. 179 (2001); Hayes, 298 Ga. App. 338 (2009).

SEARCH & SEIZURE:  Insufficient warrant affidavit absent untrue statements. State v. Willis, Case No. A09A1615 (February 15, 2010).

A confidential informant told the police that Orry Bell had a large amount of drugs. Bell was a passenger in Willis’s car, and when Willis stopped at a store, an officer approached. Bell opened the door, and the officer saw marijuana and cocaine in his possession. The car stank of marijuana, and “residue” was all over it. Willis and Bell were placed in custody.


After talking with Bell, an interview which was recorded, the police submitted an affidavit in support of a request for a warrant to search Willis’s house. The affidavit said that Bell, “...during a formal interview with Affiant against his own Penal interest ...,” had told them that he had seen Willis go into his house, get a large amount of marijuana, and hide it in a wooded area, and that Willis had scales, bags and other things indicative of drug selling in his house. Based only on the affidavit, the magistrate issued the warrant. Lots of marijuana and cocaine were found in Willis’s house, and he was charged with drug trafficking.


After reviewing the recorded interview, the trial court said that nowhere on it did Bell say anything about seeing Willis get marijuana from his house or that there was drug stuff in his house. The Court of appeals affirms the trial court’s granting of Willis’s motion to suppress on the ground that without those unsubstantiated statements in the affidavit, there was no probable cause to support the issuance of the warrant.

SPEEDY TRIAL: Not. Hayes v. State, Case No. A09A0403 (June 15, 2009).


Police began investigating Hayes, and others, for cruelty to children in December 2003. She was indicted and, a week later, arrested in March 2004. In January 2005, the State, without having done any further investigation, dead-docketed the case, and Hayes was released from jail.


Forty-two months later, in September 2007, the State re-indicted Hayes. In January 2008, Hayes  moved to dismiss the indictment, asserting that her speedy trial rights had been violated. After a hearing in September 2008, the trial court denied the motion. The Court of Appeals reverses, finding that the trial court abused its discretion.


In analyzing the Barker/Doggett speedy trial factors, the Court first says that “The State . . . intentionally and deliberately elected to dead-docket Hayes’s case which it was free to reinstate at any time. . . the State was unable to articulate any reason for the 54-month delay. . .other than its own, intentional choices.”

The Court says that the trial court ignored “deliberate and strategic nature of the State’s decision [wanting to try all the co-defendants together] [and] fails to consider the fact that the State elected to dead-docket the first indictment after allowing Hayes to languish in jail for almost one year.”


The trial court also erred in holding that the timeliness of Hayes’ assertion of her speedy trial rights weighed against her. The filing of a speedy trial demand is not a pre-requisite to asserting a violation of one’s speedy trial rights, and Hayes’ four month delay after the second indictment should not be weighed against her given the time chargeable to the State and the trial court’s eight-month delay in having the hearing on her motion.


The trial court erred in finding that the prejudice factor weighed against Hayes since she put up no evidence of actual prejudice. Such substantial, egregious, delay gives rise to a presumption of prejudice. Doggett v. United States, 505 U.S. 647 (1992); Barker v. Wingo, 407 U.S. 514 (1972); Ruffin, 284 Ga. 52 (2008); Harris, 284 Ga. 455 (2008); Beam, 265 Ga. 853 (1995); Nelloms, 274 Ga. 179 (2001); Hester, 268 Ga. App. 94 (2004).

INSUFFICIENT EVIDENCE: Mere proximity to drugs; Strong suspicion is still only mere suspicion. In the Interest of J.S., Case No. A10A0654 (April 6, 2010).


An officer saw J.S. drive into a store parking lot at 11:00 pm and park next to another car which was at one end of the lot at a distance from the store’s doors. One person was in the driver’s seat and one person was in the back seat. J.S. got in and sat next to the driver. The officer pulled up behind the car, saw J.S. glance back at him, and then he seemed to hide something in the center console “moving around the console area with his hands.”


The officer talked to J.S., who told him he’d come to the store to collect a debt, and when he’d seen and recognized the driver, stopped to talk to him. The driver consented to a search of the car; cocaine was found in the console.


At trial, J.S. testified that he’d gone to the store to collect a debt, and that he had not opened the console. Another witness, who’d gone with J.S. to the store parking lot, corroborated J.S.’s debt collection testimony.


The juvenile court adjudicated J.S. delinquent, finding that no reasonable hypothesis could be drawn from the circumstantial evidence other than that J.S. had been in constructive possession of the cocaine, noting that J.S. lived some 30 to 40 minutes driving time from the store.


The Court of Appeals reverses. “[T]he only evidence beyond spatial proximity that connected J.S. to the cocaine...was J.S.’s act of moving his hand near the console in a manner that appeared to be hiding something. While this circumstantial evidence could support the hypothesis [of guilt]...it did not exclude every other reasonable hypothesis as to why J.S. ...moved his hand near the ... console.” While the evidence may have created a strong suspicion of guilt, mere suspicion is insufficient to support a conviction. OCGA §24-4-6; O’Neill, 285 Ga. 125 (2009); Lockwood, 257 Ga. 796 (1988); Benitez, 295 Ga. App. 658 (2009); In the Interest of M.H., 288 Ga. App. 663 (2007); In re E.A.D., 271 Ga. App. 531 (2005).
INSUFFICIENT EVIDENCE: Terroristic threats, obstruction; OBSTRUCTION: Right to resist unlawful arrest. Sidner v. State, Case No. A10A1052 (June 9, 2010).


Thanksgiving at the Sidner home. Fireworks are heard. Sidner calls 911:  “It’s the second time in a month I’ve called on people shooting fireworks at this time of night. I’m giving you guys ten minutes to get here, or else I’m going take [things] into my own hand. I’m going to shoot those motherfuckers right now . .. . if you don’t get here, I’m going to go out and kick somebody’s fucking ass.” He’d called on Halloween, too.


The cops showed up. Sidner was in his pjs. He pointed to the house where the fireworks had gone off, and said he knew the cops would come out only if he threatened someone. An officer said they’re just fireworks, deal with it. “Do I have to take a baseball bat and hit someone before you guys will do anything?” A struggle ensued, and an officer was injured.


Sidner was convicted of terroristic threats and obstruction. The Court of Appeals reverses.


The crime of terroristic threats focuses on the conduct of the accused, and is complete when the threat is communicated to the victim with the intent to terrorize. Sidner had not threatened the 911 operator or the officers, or, indeed, anyone in particular. It was clear that Sidner’s purpose was not to terrorize, but to get the police to respond to his complaints.


Further, since the police had no probable cause to believe that Sidner intended to communicate his threats to a victim, they were not discharging their lawful duty in trying to arrest him, and he had the right to resist the unlawful arrest. OCGA §16-11-37; Stephens, 271 Ga. App. 509 (2005); Armour, 265 Ga. App. 569 (2004); Woodward, 219 Ga. App. 329 (1995).

SEARCH & SEIZURE: Can’t search car incident to arrest. Grimes v. State, Case No. A10A0156 (April 22, 2010).


When an officer stopped at a convenience store, the clerk told him that a guy outside – Grimes – had been “fiddling” with a car for the last two hours. The officer approached Grimes, who said he was working on his car’s stereo system. The officer asked him for identification, and Grimes showed him a traffic citation in lieu of his driver’s license, which the officer learned had been suspended. Another officer came by and said he’d been there earlier and had seen Grimes drive into the parking lot. Grimes was arrested for driving on a suspended license, and secured in the backseat of a patrol car. Grimes’ car was then searched before it was towed and impounded. On the front seat was a fanny pack which contained methamphetamine.


The Court of Appeals vacates the trial court’s denial of Grimes’ motion to suppress and remands for the trial court to reconsider it in light of Arizona v. Gant, No. 07-542 (April 21, 2009) which the US Supreme Court decided after Grimes’ suppression hearing had been held, after his trial on the merits, and after he had filed his notice of appeal.


Gant limited New York v. Belton, 453 US 454 (1981) which would have authorized such a search. Under Gant, the search-incident-to-arrest exception to the Fourth Amendment warrant requirement applies only where the person is unsecured and within reaching distance of the passenger compartment at the time of the search, or where there is reason to believe that the evidence relevant to the crime of arrest might be in the car.


The search might still have been valid as an impoundment search if the impoundment was justified. The Court notes that because the issue was not fully addressed at the hearing, the record was incomplete regarding the validity of the impoundment, and so it could not affirm the trial court’s suppression order as right for any reason. Kollie, 310 Ga. App. 534 (2009).

SEARCH & SEIZURE: No authority of wife to consent to search husband’s locked cabinet; APPEAL: Trial court affirmed if right for any reason. State v. Parrish, Case No. A09A2173 (March 16, 2010).


An officer, investigating an unrelated matter, went to Parrish’s home. Mrs. P was there, and she told the officer that Parrish – a convicted felon – was out of town looking for work. While the officer was still there, Parrish called home. He spoke with the officer, saying he was coming back and would meet with the officer when he arrived. During their conversation, the officer did not ask Parrish for consent to search the home. He did get Mrs. P’s consent.


She told the officer that Parrish had guns in a locked cabinet in the bedroom, and that only he had a key. As far as the officer knew, Mrs. P had never gone into the cabinet. The officer, with help from Mrs. P, broke into the cabinet. He found guns and Parrish was charged with being a felon in possession of firearms.


The trial court granted Parish’s motion to suppress, finding that Mrs. P had authority only to consent to search the dwelling as it related to seizure of evidence which might be used against her but not to a search which would lead to evidence which might be used against Parrish.


The Court of Appeals says that it doesn’t agree with the trial court’s reasoning, but that it was proper to grant the motion to suppress. The evidence showed that “Parrish manifested his intent to maintain exclusive control over the gun cabinet and his expectation of privacy in it. Because the evidence known to the officer established that Parrish’s wife did not have joint access or control over the gun cabinet, her consent to its search was invalid.” The officer could not reasonably believe that Mrs. P had authority over the cabinet.


The Court rejects the State’s argument that Mrs. P demonstrated her access to the cabinet by helping the officer break the lock. Tidwell, 285 Ga. 103 (2009); State v. McCarthy, 288 Ga. App. 426 (2007); State v. Stewart, 203 Ga. App. 829 (1992).

SEARCH & SEIZURE: Not without warrant, consent, or exigent circumstances; MOTION TO SUPPRESS: Burden on State, which has one chance to produce evidence; HEARSAY: Can’t be used to establish existence of search warrant; PROBATION REVOCATION: Insufficient evidence. Sosebee v. State, Case No. A09A2282 (March 10, 2010).


Sosebee had been on First Offender probation for a theft offense. The trial court revoked her probation after denying her motion to suppress and hearing evidence that she had committed the offense of possession of a firearm by a first offender probationer. The Court of Appeals granted her application for discretionary appeal, finds that the trial court erred in denying her motion to suppress, and reverses the revocation of her probation.


Sosebee had been arrested in a motel parking lot and a firearm was subsequently found in her motel room. Sosebee’s motion to suppress asserted that the search had been done without a warrant, without consent, and in the absence of exigent circumstances. The State had claimed that the search was lawful because it had been done pursuant to a warrant and the Court says that it would have met its burden of proving that the search was lawful by producing the warrant and its supporting affidavit at the suppression hearing.


At the hearing, however, the State put up only one witness, the sheriff, but it did not produce the warrant or its supporting affidavit. The sheriff testified that he and other officers secured the motel room, waited while a detective obtained a warrant to search it, and then searched it (and discovered the gun) after learning that the warrant had been procured. He said that he never did actually see the warrant, although he did see the return for the warrant left on a table in the room.


The Court says that the hearsay rule that witness must testify from his own firsthand knowledge applies to officers. It notes that an officer may rely on hearsay information from fellow officers to establish probable cause for the issuance of a warrant, but the issue here was not whether there was probable cause for the warrant, but the very existence of the warrant.


Since the gun should have been suppressed, there was insufficient evidence to support the finding that Sosebee had possessed a firearm as a first offender probationer.


The Court rejects the State’s attempt to have the case remanded so that the warrant and affidavit could be tendered into the record. Having failed to present any competent evidence at the hearing in regard to proving the existence of the warrant, the State was not entitled to a second bite at the apple. OCGA §§ 16-11-13(b), 17-5-30(b), 42-8-60; Watts, 274 Ga. 373 (2001); Fields, 260 Ga. 331 (1990); Desalvo, 299 Ga. App. 688 (2009); Brown, 293 Ga. App. 564 (2008); Mercer, 251 Ga. App. 465 (2001); Baez, 206 Ga. App. 522 (1992).
SEARCH & SEIZURE: No particularized suspicion justified pat-down. Molina v. State, Case No. A10A0478 (May 14, 2010).


The Court of Appeals reverses Molina’s cocaine trafficking conviction finding that the trial court erred in denying his motion to suppress.


Molina was a passenger in a pick-up stopped for a broken tail light. The driver consented to a search of the truck. As the search began, a backup officer asked Molina to step out. He patted him down almost immediately. In his waistband he felt a “brick-like substance” which he thought could be the handle of a gun or drugs – it was nearly a kilo of cocaine.


The officer testified that Molina was breathing heavily and that his carotid artery was pounding more than an average person, but he otherwise was “pretty normal.” “Every time we have a consent search and we get someone out of a vehicle, I always pat them down for weapons. While I’m going to be tucked inside somebody’s car I want to know if while they’re standing out there they’re armed.” He said he patted down occupants regardless of whether he saw any sign they might have a weapon.


The Court says that an officer is authorized to frisk someone only if he has a reasonable belief that the person is armed and that the State has the burden of showing that a reasonably prudent person in the officer’s situation would be warranted in the belief that his safety or that of others was in danger. The Court points out that the US Supreme Court, in Arizona v. Johnson, No. 07-1122 (January 26, 2009), reiterated that, without such reasonable suspicion, an officer may not proceed from a stop to a frisk, and that this applies to passengers in legally stopped cars.


The Court rejects the State’s argument that there is inherent danger to an officer searching a vehicle with a passenger standing by, and that the safety concerns outweighed the passenger’s rights. “The problem with the State’s argument is that our law requires that the officer reasonably suspect that Molina himself posed a threat to the officer’s safety. It is not sufficient to say the situation itself poses a danger to the officer and therefore he is justified in frisking a vehicle’s occupant. As many courts have observed, traffic stops are inherently risky . . .but a pat-down must still be based on information specific to the person frisked and not some general policy. The State . . . presented no evidence specific to Molina that gave the officer any reason to suspect that he posed a physical hazard. The officer testified, simply and truthfully, that he routinely patted down passengers ‘for officer safety’ when a driver consents to a search of his vehicle . . . This testimony is insufficient to establish that the officer harbored a reasonable suspicion that Molina was armed and dangerous or otherwise posed a threat to officer safety.” Ybarra v. Illinois, 444 US 85 (1979); Terry v. Ohio, 392 US 1 (1968); Sibron v. New York, 392 US 40 (1968); Teal, 291 Ga. App. 488 (2008); Milby, 256 Ga. App. 429 (2009); Edgell, 253 Ga. App. 775 (2002).

SEARCH & SEIZURE: No articulable suspicion justified traffic stop; STATUTORY CONSTRUCTION: Construe in a manner consistent with intent. State v. Parke, Case No. A10A0089 (May 18, 2010).

The Court of Appeals affirms the trial court’s grant of Parke’s motion to suppress; the evidence authorized the trial court’s finding that the officer had lacked articulable suspicion to believe that Parke was impeding the flow of traffic.


Parke had been driving in the leftmost of three lanes of I-75, and the officer saw at least two cars moved into the center from behind him in order to pass him. The officer lasered him at 48 mph. At the hearing on the motion to suppress, the officer conceded that the cars which passed Parke may have been exceeding the speed limit. The officer wasn’t sure if the speed limit at the location was 55 or 65. He did say the minimum speed limit was 40.


When the officer stopped Parke, Parke oddly apologized for going a little too fast. That, and his nervousness and constricted pupils, made the officer suspect that Parke was intoxicated. Parke told him that he had taken a Darvocet, a pain killer, a few hours earlier. Parke was asked to get out of the car, and while he stood outside it he looked around restlessly and patted his groin. In Parke’s pants, the officer discovered a pill bottle with Darvocet and another prescription pain medication in it. Parke said he did not have prescription for the pills. Parke was charged with possession of a controlled substance, possession of a dangerous drug not in its original container, DUI, and impeding the flow of traffic.


OCGA §40-6-184(a) provides that a person can’t drive “at such a slow speed as to impede the normal and reasonable movement of traffic, except when reduced speed is necessary for safe operation,” and that you can’t drive in the leftmost lane “at less than the maximum lawful speed limit once such person knows or should reasonably know that he is being overtaken...”

The trial court was authorized to resolve the conflicting evidence, to interpret the statute in favor of Parke’s motion, and to find that the officer had lacked articulable suspicion to initiate the traffic stop. “Clearly, the legislative intent . . . was to prevent unsafe slow driving, not to punish drivers for failure to yield the lane to speeders...” A statute should be construed in a manner consistent with genuine legislative intent. OCGA §17-5-30(b); Andrews, 289 Ga. App. 679 (2008); Reynolds, 209 Ga. App. 628 (1993).
SEARCH & SEIZURE: No reasonable articulable reason for traffic stop; APPEAL: De novo review of suppression ruling only if controlling facts undisputed. State v. Mohammed, Case No. A10A1188 (May 25, 2010).

Mohammed was driving behind another car and an officer was following. Mohammed maintained his lane and was not speeding. He did, however, tap his brakes repeatedly, leading the officer to suspect that he was following the other car too closely. After two miles, the officer stopped Mohammed which led to him charging him with DUI.


The trial court, finding that the stop was not supported by a reasonable articulable suspicion of criminal activity, granted Mohammed’s motion to suppress the evidence discovered as a result of the traffic stop. The Court of Appeals affirms, “[b]ased on our limited standard of review in considering judgments on motions to suppress...”


The officer testified that it seemed to him that Mohammed was having trouble estimating his distance from the car in front and that the distance was less than “advisable.” Mohammed disputed the claim that he was too close to the lead car.


The Court says, “For reasons not clear to [us], the trial court apparently found that the police officer was not credible and rejected much of his testimony.” The officer said that the distance was about a car length, but the trial court found that the distance very likely exceeded that. The officer said he’d provided enough space to let Mohammed change lanes, but the trial court found that he couldn’t do that because of the presence of the patrol car. The trial court also apparently agreed that the lead car was not maintaining a constant speed, and found that Mohammed’s tapping of his brakes was an effort to maintain the speed limit.


The Court rejects the State’s argument that the video from the patrol car substantiated the officer’s testimony and that therefore the Court should review the trial court’s findings de novo instead of applying the clearly erroneous standard. The de novo standard is applicable only to the extent that the controlling facts are undisputed, and those facts were not plainly discernable from the video – neither the speed of the cars nor the distance between them.


“While the video is consistent with the . . . officer’s claim[s], it was also consistent with the theory accepted by the trial court that Mohammed was merely trying to maintain a safe speed while following a car that failed to maintain a constant rate of travel.” State v. Swift, 232 Ga. 535 (1974); Burke, 302 Ga. App. 469 (2010); Johnson, 299 Ga. App. 474 (2009); Proctor, 298 Ga. App. 388 (2009).
SEARCH & SEIZURE: Flight from vehicle not necessarily abandonment of it; Evidence tainted by initial police misconduct. State v. Nesbitt, Case No. A10A0610 (July 8, 2010).


The Court of Appeals affirms the trial court’s grant of Nesbitt’s suppression motion. At 2:00 a.m., an officer saw Nesbitt driving in what seemed to be an impaired manner, and initiated a traffic stop. Nesbitt pulled into an apartment complex, parked the car somewhat askew in a parking space, and left its door open. He ran, and threw stuff on the sidewalk. The officer searched the car, finding evidence linking it to Nesbitt, and retrieved the stuff on the sidewalk – including a digital scale with cocaine residue and Nesbitt’s fingerprints on it.


The issue at the suppression hearing was whether the traffic stop had been valid; the trial court found that it had not been, and granted the motion. The State filed a motion for reconsideration, arguing that the stuff recovered from the sidewalk had been abandoned; the trial court denied the motion for reconsideration.


On appeal, the State abandoned its contention that Nesbitt’s manner of driving authorized the traffic stop, and, instead, contended that Nesbitt had abandoned the car. The Court rejects that. The Court notes that the State does not argue that the search was valid as an inventory search, or under the automobile exception, or under the plain view doctrine. The Court agrees that when a person flees a car leaving it illegally parked or parked in a hazardous manner (such that it blocks traffic, for example), it’s abandoned for Fourth Amendment purposes. Here, however, Nesbitt had left the car in a parking space in the apartment complex where its owner, (Nesbitt’s girlfriend), lived, as the officer had readily ascertained when he ran the tag.


The Court finds the facts similar to those in United States v. Scrivner, 680 F.2d 1099 (5th Cir. 1982) and Arizona v. Dean, 76 P3d 429 (Ariz. 2003) and finds that, while leaving a car with its door open may be careless, it does not suffice to show abandonment. “[W]e cannot conclude that the trial court clearly erred in rejecting the state’s argument that Nesbitt abandoned the [car] and consequently lost any reasonable expectation of privacy with regard to the car.”


Finally, the evidence that was abandoned – the stuff Nesbitt threw on the sidewalk – could not be used against him: What linked him to that stuff was, apparently, only the evidence unlawfully seized from the car. The State had not shown, for example, how it had obtained Nesbitt’s fingerprints independent of the evidence found in the car. The State had not established by a preponderance of the evidence that it would have ultimately or inevitably linked Nesbitt to the sidewalk stuff by lawful means without reference to the initial police error/misconduct. O.C.G.A. §17-5-30(b); Teal, 282 Ga. 319 (2007).

SEARCH & SEIZURE: No probable cause to support arrest warrant. Anderson v. State, Case No. A10A0852 (July 30, 2010).


The Court of Appeals reverses Anderson’s convictions for cocaine trafficking, marijuana possession, and giving false information to an officer (O.C.G.A. §16-10-25), holding that the trial court had erred in denying his motion to suppress.


An officer obtained a warrant to arrest Anderson for giving a false address. During a traffic stop, Anderson had told the officer that he lived at the address on his driver’s license. Later, the officer found out that, about a month earlier, Anderson had given a different address in connection with a reported burglary in which he had been the victim. Thus, the officer believed that Anderson had given him a false address during the traffic stop.


The officer told all this to the magistrate. He also told him that he had gone to that address several times without seeing Anderson or his car, and that a maintenance worker at the address had told him that he had not seen Anderson or his car there, and that Anderson had just checked into a motel using the address on the license (having learned this when he responded to a 911 call from the motel manager who said Anderson was behaving suspiciously).


Officers executed the warrant at the motel, and found the drugs in Anderson’s room. During his arrest, Anderson said he did not live at the address on his license.


The Court finds that the evidence presented to the magistrate did not establish probable cause to believe that Anderson gave a false address to the officer during the traffic stop. “[T]he fact that Anderson gave two different addresses for himself over a one-month period is not evidence that the address he provided...during the traffic stop was false at that time.” Although the fact that he was not seen at that address may have raised a suspicion that he did not live there, “it did not demonstrate a probability that [he] did not live there.” Even affording substantial deference to the magistrate’s decision, “None of the evidence presented to the magistrate was probative of whether, on the day of the traffic stop, Anderson lived at the address shown on the driver’s license that he presented to the officer.”


The warrant being invalid, all of the evidence obtained during its execution should have been suppressed. Agony, 226 Ga. App. 330 (1997).

GUILTY PLEA: Failure to show factual basis for plea. State v. Benton, Case No. A10A1489 (July 27, 2010).

Benton agreed to plead guilty to theft by conversion in connection with his having agreed to buy a truck from his boss, taking the truck, and then failing to make any payment. After the State set out these basic facts, the trial court found that the State was improperly seeking to impose criminal sanctions for Benton’s failure to pay a debt. The trial court rejected the plea, and, sua sponte, dismissed the accusation.


After discussing how security interests are established as to a vehicle, the Court of Appeals finds that the trial court erred in dismissing the case, but was correct in rejecting the plea.


Under the circumstances, the State would have to prove that Benton had “explicitly agreed to return the truck if he could not make payments” in order to make out the crime of theft by conversion. “Because the State failed to identify any factual basis for the essential element that Benton obtained the...truck under an agreement or other...obligation to make a specified disposition of the property....” the trial court was authorized to reject the plea. It should not, however, have dismissed the accusation since the State was entitled to try to establish all the necessary facts at trial. O.C.G.A. §16-8-4(a); King v. Hawkins, 266 Ga. 655 (1996); State v. Evans, 265 Ga. 332 (1995); Head, 262 Ga. 795 (1993).

INSUFFICIENT EVIDENCE: Kidnapping with bodily injury, asportation element. Traylor v. State, Case No. A10A1520 (July 19, 2010).


Among other things (including armed robbery and several aggravated assaults), Traylor was convicted of kidnapping with bodily injury. On appeal, he challenged the conviction based on Garza, 284 Ga. 696 (2008), arguing that there was insufficient evidence of the asportation element of that crime.


The Court of Appeals agrees, and reverses, as it did when it considered his co-defendants’ appeal in Harper, 300 Ga. App. 757 (2009). Traylor and three others held up a jewelry store. An employee was injured as she was dragged across the floor to the store’s safe, which she was forced to unlock. The entire episode took about two minutes.


The Court finds that the dragging of the employee was of minimal duration, occurred during the course of, and was incidental to, the other crimes being committed, and did not significantly increase the danger to the victim beyond that which she already faced.

INSUFFICIENT EVIDENCE: Drug possession, mere spatial proximity; HEARSAY: No probative value as to guilt even if it explains officer’s conduct. Royal v. State, Case No. A10A1105 (August 3, 2010).


The Court of Appeals affirms Royal’s convictions for misdemeanor marijuana possession, tampering with evidence and obstruction, but reverses his convictions for cocaine possession.


As the police entered the apartment of his co-defendants to execute a search warrant, they saw Royal downstairs on a couch; he was trying to eat a baggie of marijuana. The co-defendants were upstairs with 37 baggies of cocaine and a few hundred dollars in cash. Aside from the marijuana in Royal’s mouth, no drugs or drug paraphernalia were found downstairs. No evidence was introduced to show that Royal lived in the apartment.


The Court rejects the State’s argument that an officer’s testimony that his independent investigation gave him reason to believe that Royal was selling cocaine out of the apartment sufficiently connected him to the cocaine. That was hearsay, which was of no probative value; even if it was admissible to explain the officer’s conduct, it could not be original evidence as to guilt.


Only spatial proximity connected Royal to the cocaine, and so the circumstantial evidence as to his constructive possession of it did not exclude every reasonable hypothesis save that of guilt. Brown, 274 Ga. 31 (2001); Mitchell, 268 Ga. 592 (1997); Patterson, 287 Ga. App. 100 (2007); In re E.A.D., 271 Ga. App. 531 (2005).

PROBATION: Insufficient evidence; mere spatial proximity to drugs. Scott v. State, Case No. A10A1171 (August 18, 2010).

On discretionary appeal, the Court of Appeals reverses the revocation of Scott’s probation, finding that the trial court had manifestly abused its discretion in finding that the State had shown by a preponderance of the evidence that he had been in possession of piperazine or TFMPP.

Scott was serving the probation portion of an armed robbery sentence when the police stopped a truck being driven by Gaines. A search of Gaines’s truck turned up the illegal drugs in an empty pack of Pall Mall cigarettes. A search of Scott turned up nothing. Scott and Gaines were placed in the back of a patrol car, Scott on the driver’s side. At HQ, it was noticed that Scott had a pack of Camel cigarettes. The patrol car was searched and TFMPP pills were found stuffed between the seat cushions on the driver’s side.


The Court agreed that nothing but spatial proximity connected Scott to the drugs. He had not been shown to be in actual possession of the drugs, and no evidence showed that he had both the power and intent to exercise control over the drugs such that it could be said that he had constructive possession of them. The Court points out that Gaines had been alone in the patrol car for a time while the police had been further investigating the scene, that Scott had a different brand of cigarettes than the pack in which the drugs were found, and that Scott had been cooperative and consented to a search of his person, and had not seemed to be under the influence of drugs. The evidence did not exclude the reasonable hypothesis that the pills in the truck belonged to Gaines and that it was he who had hidden the pills found in the patrol car. O.C.G.A. §42-8-34.1; Mitchell, 268 Ga. 592 (1997); Brown, 294 Ga. App. 1 (2008); Kier, 292 Ga. App. 208 (2008); Mullens, 289 Ga. App. 872 (2008).
Source: What’s the Decision
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