Race and Crack
Cocaine Offenses:
Correcting a Troubling
Injustice Post-Booker

ince 1987, and the promulgation of the

federal Sentencing Guidelines, there

has been an egregious sentencing dis-

parity between crack and powder
cocaine offenses. Courts and defense attor-
neys throughout the country have asserted
that the disparity has disproportionately
affected minorities. These draconian crack
cocaine sentences offer little hope for rehabil-
itation and provide neither just nor reason-
able punishment.

A person with two kilos of crack cocaine
can receive a life sentence while that same per-
son in a powder cocaine offense would only
receive a sentence of five to six years in cus-
tody." A life sentence, with no hope for release,
for a first offender in a nonviolent crack
cocaine offense takes aim at the poor, in effect
punishing minorities who tend to be the less
advantaged in our society. Since Booker;? the
door is once again open to argue the unrea-
sonableness of a sentencing scheme that creates dispar-
ity between crack and powder cocaine offenders.

In 2001, in United States v. Peterson,’ the U.S.
District Court for the Eastern District of Virginia evalu-
ated the serious implications of the crack cocaine issue
in the context of downward departure considerations.*
In doing so, the court wrote a 40-page opinion focusing
on the problems found in the disparate sentencing of
crack cocaine offenders. The court did not grant the
relief requested, but this case sets the stage for possible
arguments in crack cocaine offenses in the changed
landscape of the post-Booker world.

In a more recent decision, United States v. Perry,’ by
the Honorable William E. Smith of the U.S. District
Court for the District of Rhode Island, the court took a
step-by-step approach to the conflict regarding unbal-
anced sentencing in crack versus powder cocaine offens-
es. Judge Smith laid out the foundations of why, under
the advisory guidelines and 18 U.S.C. § 3553(a), and in
light of the Booker and Fanfan decisions, the disparity
can no longer withstand constitutional scrutiny.
Specifically, the court noted that for over a decade the
Sentencing Commission has urged the overhaul of the
laws concerning sentencing in cocaine cases, particular-
ly related to the crack versus powder cocaine controver-
sy.* The court took issue with the numerous commenta-

tors and courts expressing criticism of this conflict
while doing nothing to equalize the penalties for powder
and crack cocaine offenses. The court discussed the sta-
tistical analysis showing that race is being punished
through this unwarranted disparate condition. The
detailed opinion is useful in advocating for a departure
in a crack cocaine case.

Although this analysis cannot avoid the mandatory
minimums, it does apply to sentencing guidelines that
exceed the statutory minimum. The arguments
expressed by the petitioner in Perry and other recent
cases can be used to reduce a sentence to the mandato-
ry minimum, notwithstanding any other basis for
departure such as cooperation or the safety valve
(U.S.S.G. §§ 5k1.1 and SCI.2). In case of a 5K1.1 motion
or the safety valve, advocacy concerning the inequality
of crack cocaine cases with that of powder cocaine can
provide the court a reason to sentence a person at the
applicable guideline range below the mandatory mini-
mum. Although mandatory minimums affect the total
sentencing process, they do not eliminate departure
arguments.

In order to take a strategic and structured approach
to addressing these problems, one must look at the his-
tory of the crack cocaine legislation and its application
to the present status of the law.

BY MARCIA G. SHEIN
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A. History of Crack
Cocaine Legislation

Anti-Drug Abuse Act
and Crack Cocaine

In 1986, prior to implementation of
the federal Sentencing Guidelines (the
“Guidelines”), Congress enacted the
Anti-Drug Abuse Act, establishing a 100-
to-1 ratio between powder cocaine and
crack cocaine offenses. It is this ratio that
lies at the heart of the debate surround-
ing cocaine and federal sentencing poli-
cy.” In addition, Congress set forth in the
Anti-Drug Abuse Act of 1988 a manda-
tory minimum penalty for simple pos-
session of crack cocaine that distin-
guished possession of crack from simple
possession of all other controlled sub-
stances.’

In the early to mid-1980s, a nation-
al sense of urgency surrounded the drug
problem generally and crack cocaine
specifically. Whether the media simply
reported an urgent situation, or helped
create a sense of emergency, has been
and will continue to be debated. What is
clear, however, is that the crack cocaine
problem in the United States received
unprecedented coverage in newspapers,
magazines, and on network television
during this period.’

Evoking the then recent drug-relat-
ed deaths of two nationally known
sports figures, Len Bias (who was
assumed to have died from a crack over-
dose)® and Don Rogers, members of
Congress repeatedly described the
dimensions of the crack problem in dra-
matic terms such as “epidemic.” Because
of this heightened public concern and
media emphasis, Congress acted quickly
to pass the Anti-Drug Abuse Act of 1986,
which established mandatory minimum
penalties for drug trafficking offenses in
general, and the powder cocaine and
crack cocaine quantity differential, in
particular.”

Congress considered crack more
dangerous than powder cocaine for sev-
eral reasons. First, members of Congress
viewed crack cocaine as extraordinarily
addictive, characterizing it as “intensely
addictive” and “quite possibly the most
addictive drug on Earth.”? Second,
members perceived crack cocaine to be
“caus[ing] crime to go up at a tremen-
dously increased rate,” emphasizing
what they believed was a higher correla-
tion between crack cocaine use and the
commission of other serious crimes.
Members believed that crack users stole
money to support their habits, that
crack addicts committed especially bru-
tal acts due to the drug’s influence, and
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that sellers traded drugs for stolen prop-
erty thereby encouraging a market in
stolen goods."” Third, Congress consid-
ered the physiological effects of crack
cocaine to be especially perilous, leading
to higher rates of psychosis and death."
Fourth, and of particular concern, mem-
bers of Congress felt that young people
were especially prone to crack cocaine
use because the drug could be obtained
relatively easily. Finally, Congress
believed that crack cocaine’s purity and
potency, relatively low cost, ease of man-
ufacture, transportation, disposal, and
consumption, were leading to wide-
spread use.”

Congress demonstrated its contin-
ued concern about the increased dangers
of crack cocaine in 1988 when it estab-
lished a different penalty structure for
crack offenses charged under the simple
possession statute than for other drug
offenses. The clearest indication of con-
gressional intent comes from floor state-
ments made by the chief sponsors of the
amendments. These statements suggest-
ed that (a) the apparently increasing
supply of cocaine (particularly crack
cocaine) threatened to create new users
due to the drug’s easy availability; (b)
crack cocaine “cause[d] greater physical,
emotional, and psychological damage
than any other commonly abused drug;”
(c) crack cocaine was considered “linked
to violent crime,” especially gang activi-
ty; and (d) because the stiff penalties set
forth in the 1986 Act presumptively dis-
couraged dealers from carrying quanti-
ties above five grams, Congress assumed
that “possession of as little as five grams
means individuals [carrying such
amounts] in most instances are dealers,
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not users.

Mandatory Minimums

Congress further underscored its
concern about drugs generally, and
crack cocaine specifically, in the Anti-
Drug Abuse Act of 1988. The most far-
reaching change of this legislation
applied the same mandatory minimum
penalties to drug trafficking conspiracies
and attempts that were previously appli-
cable only to substantive, completed,
drug trafficking offenses. With respect to
crack cocaine, the Act amended 21
U.S.C. § 844 to make crack cocaine the
only drug with a mandatory minimum
penalty for a first offense of simple pos-
session.

As originally introduced, the 1988
bill did not contain mandatory mini-
mum penalties for possession of cocaine
base (the term “cocaine base” as used in
the bill has been found synonymous

with the term “crack cocaine” in almost
all cases where the distinction has been
argued). Rather, the penalties were
added by floor amendments in both the
House and the Senate. Relatively little
debate surrounded the proposals to
attach mandatory minimum penalties to
cocaine base possession.

The 1988 Act’s mandatory mini-
mum penalties single out cocaine base
possession in a manner that is much
more severe than possession penalties
for other controlled substances. Under
the Act, and today’s law, simple posses-
sion penalties for cocaine base compared
to any other drug are as follows:

(a) possession of any quantity of any
other controlled substance, includ-
ing heroin or powder cocaine, results
in a maximum sentence of one year,"”
with a guidelines range of 0-6
months for a first offender;'

(b) but a mandatory minimum sentence
of five years must be imposed for
simple possession of five or more
grams of cocaine base for a first
offense; three or more grams for a
second offense; and more than one
gram for a third or subsequent
offense."

There was little debate on the
amendments establishing the mandato-
ry minimum cocaine base possession
penalties. It is noteworthy that the
Department of Justice opposed the
amendments.

The 1995 Commission Study

In 1995, the U.S. Sentencing Com-
mission (“Commission”) reviewed the
legislative history on the 1986 and 1988
Acts. The Commission found that: (a)
Congress determined that substantial
involvement in drug trafficking, meas-
ured in terms of specified threshold
quantities of each of the more common
street drugs, warranted a mandatory
minimum sentence (10 years for major
traffickers involved with larger quanti-
ties, five years for serious traffickers in-
volved with somewhat lesser quantities);
(b) to the extent Congress saw the drug
problem as a national epidemic, it
viewed crack cocaine to be at the fore-
front of that epidemic; (c) the decision
by Congress to differentiate between
powder and crack cocaine in the penalty
structure was deliberate, not inadver-
tent; and (d) the congressional decision
to treat powder and crack cocaine differ-
ently arose primarily from beliefs, not
facts, that crack cocaine was significant-
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RACE AND CRACK COCAINE OFFENSES

ly more dangerous than powder co-
caine.”

Nevertheless, in examining these ra-
tionales, the Commission found little
support for the 100-to-1 disparity. The
Commission concluded that, although
cocaine is not physiologically addictive,
using the drug in any form can create
psychological addiction. The Commis-
sion further found that the use of co-
caine creates essentially the same physio-
logical response no matter what form
the drug takes. This same philosophy
was applied to heroin addiction in the
1960s and 1970s.”!

The 1995 report to Congress further
stated that powder cocaine can always be
easily converted into crack,” making it
difficult to establish a punishment
enhancement based on form.

The Commission also advised that
one of the issues driving the debate con-
cerning the different penalty structures
for crack and powder cocaine relates to
the racial implications of disparate treat-
ment for defendants convicted of either
possession or distribution of crack
cocaine. The Commission asserted that
88.3 percent of the offenders convicted
in federal court for crack cocaine distri-
bution in 1993 were Black and 7.1 per-

cent were Hispanic. Moreover, the
Commission found that, to the extent
that a comparison of the harms between
powder and crack cocaine reveals a 100-
to-1 quantity ratio to be an unduly high
ratio, the vast majority of those persons
most affected by such an exaggerated
ratio are racial minorities. Ultimately,
the report stated, “... sentences appear
to be harsher and more severe for racial
minorities than others as a result of this
law, and hence [there exists] the percep-
tion of unfairness, inconsistency, and a
lack of evenhandedness.””

The 1995 report from the
Sentencing Commission proposed a
change in the sentencing guidelines to
eliminate the differential treatment
between crack and powder cocaine
offenses in setting base sentences. The
report also recommended that Congress
eliminate the differential treatment in
the mandatory minimum statutes. The
Department of Justice immediately sent
draft legislation to Congress to overturn
the Commission’s proposals.*

On October 18, 1995, the U.S.
House of Representatives voted 332 to
83 to reject the Sentencing Commis-
sion’s proposal for parity in crack and
powder cocaine sentencing as outlined

in the 1995 report Congress requested.
This was the first time since the enact-
ment of the Guidelines that Congress
had failed to adopt the Commission’s
proposed Guideline amendments. Con-
gress asked the Commission to take an-
other look at the issue and report back,
but this time with non-binding recom-
mendations.

Pursuant to Public Law No. 104-38,
the Sentencing Commission, in April
1997, submitted a special report to
Congress titled Cocaine and Federal
Sentencing Policy (“1997 report”).

The 1997 Commission Study

The 1997 report recommended that the
triggering amount for a five-year
mandatory minimum sentence for crack
be changed from the current five grams
to somewhere in the range of 25-75
grams; and that the triggering amount
for a five-year mandatory sentence for
powder cocaine be changed from the
current 500 grams to somewhere in the
range of 125-375 grams. In other words,
the 1997 report seemed to advocate
replacing the current 100-to-1 ratio
between crack and powder cocaine with
a 5:1 quantity ratio between the two. The
overarching concern about disparate

The Claiborne Case and Crack-Powder Disparity Issues

By Anne E. Blanchard

Although the crack-powder disparity
is not at issue before the Supreme Court
yet, it is present in the background in one
of the two Booker reasonableness cases
now pending — United States v. Claiborne.
In fact, the 100-to-1 crack-powder differen-
tial is a looming presence in both the
record and the briefs of this potentially piv-
otal sentencing case. At the very least,
Claiborne provides a vivid illustration not
only of the dramatic differences in sen-
tences produced by crack as compared to
powder, but of the portentous role that
drug quantity alone has been given in fed-
eral sentencing.

Claiborne comes out of the Eighth
Circuit. This is the circuit that has devel-
oped a well-earned reputation for affirm-
ing (all) within-Guideline sentences and
(nearly all) above-Guidelines sentences as
reasonable, and reversing as unreasonable
below-Guideline sentences time and time
again. Mario Claiborne was convicted of
possessing 5.03 grams of crack and pos-
sessing with intent to distribute .23 grams
of crack.” Because the amount was three
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hundredths of a gram over the five-gram
limit, Claiborne faced a mandatory mini-
mum of five years incarceration and a
statutory maximum of 20 years. Had the
amount been less than five grams, the
maximum sentence permitted would have
been one year. Had Claiborne been
charged with 5.26 grams of cocaine pow-
der instead, his Guideline range would
have been 6 to 12 months.?

In pronouncing Claiborne’s sentence
of 15 months, the district court found the
Guideline range of 33 to 46 months to be
“excessive.” This finding was not based on
the crack-powder disparity. With respect to
the drugs in the case, the judge stated only
that the case involved a small amount of
drugs compared to other cases which had
come before her involving greater quanti-
ties and lower Guideline ranges. In addition
to the small-scale quantity, the court based
its sentence on Claiborne’s lack of a crimi-
nal record, his financial support of his fam-
ily, his sustained employment since his
arrest, and a desire to allow Claiborne to
continue his “momentum of success.”

The Eighth Circuit vacated the sen-
tence and remanded for resentencing,
observing that the sentence imposed was

40 percent lower than the Guideline range
and that the reasons given in justification
were not of a comparable magnitude.*
Based on its presumption of Guidelines
reasonableness, the Claiborne court dis-
missed the district court’s judgment as to
the small quantity of crack because it was
“taken into account in determining his
Guidelines range.” That statement was
both the beginning and the end of the
Eighth Circuit’s discussion of the issue.

The specific questions posed by the
Supreme Court in Claiborne — whether
the district court’s sentence was reason-
able and, in deciding that, if it is consistent
with Booker to require extraordinary cir-
cumstances in cases involving substantial
variances — do not call for any considera-
tion of the crack-powder issue.® The
Court’s attention might be called to the
issue, however, in light of the amici curiae
brief filed by Senators Edward Kennedy,
Orrin Hatch and Dianne Feinstein.The sen-
ators support affirmance of the Eighth
Circuit decision, yet emphasize that
remand is appropriate to allow the district
court to provide clearer and more particu-
larized reasons for the sentence imposed.’
In doing so, they note:
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impact on minority offenders in crack
cocaine cases was reinforced and
changes recommended.

Somehow, in the two-year interval
between 1995 and 1997, the Sentencing
Commission found that its analysis of
the data which had justified sentencing
parity in 1995 now permitted a slight
disparity between crack and powder due
to the systemic violence associated with
multiple and anonymous drug sales of
the crack market. The Commission
reached this conclusion despite the fact
that the Sentencing Guidelines were
designed to take just such factors into
account. Either way, for a second time
the Commission found unwarranted
disparity in crack cocaine sentencing.

Judicial Resistance to Imposing
the 100-to-1 Disparity

There is also increasing resistance
on the front lines by federal district
court judges who see the unfairness of
the crack-powder differential. As the fol-
lowing cases demonstrate, however, a
district court’s imposition of a below-
Guidelines sentence does not necessarily
mean that a court of appeals will agree
that a downward departure is warranted
due to the severe crack cocaine penalties.

[Almici do not foreclose the
possibility that courts might

cite the disproportionate
emphasis assigned by the
Guidelines to the relevant

quantity of crack cocaine as a
principled reason for imposing
a sentence below the applica-
ble range.®

The senators emphasize that the dis-
proportionate impact that the crack-
powder disparity has on African-
American defendants is completely con-
trary to the goals of the Sentencing
Reform Act and that “§ 3553(a) enables
courts to consider this impact as they
develop principled rules on sentencing.”

Although the press, the Sentencing
Commission, and members of Congress
are currently focused on the crack-pow-
der disparity, it remains to be seen
whether the Supreme Court will use
Claiborne as an opportunity to speak to
the issue. At oral argument, the question
was briefly joined, confirming the central-
ity of the crack-powder issue in the post-
Booker world. Some justices seemed to
suggest that it is a congressional policy
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District Judge Donald E. Ziegler
called the harsh crack cocaine penalties
under the Sentencing Guidelines “arbi-
trary and capricious” and refused to ap-
ply them in United States v. Alton. Dar-
nell Lee Alton, a defendant described as
a “heavy crack cocaine trafficker in the
Pittsburgh area,”” received a 10-year
prison sentence from the district court,
followed by five years of parole. This
sentence comported with guidelines for
powder cocaine, not crack. Judge Ziegler
justified the departure by pointing out
that Congress had reconsidered the ra-
tionality of the 100-to-1 ratio, that the
Sentencing Commission acted in an ar-
bitrary and capricious manner in setting
the crack cocaine penalties, and that the
Commission did not adequately consid-
er the potential for racially disparate im-
pact when developing the Guidelines.
The U.S. Court of Appeals for the Third
Circuit, however, vacated the sentence
imposed by Judge Ziegler. The appellate
court remanded for sentencing within
the guideline ranges. “We defer to Con-
gress and the Sentencing Commission to
address the related policy issues and to
consider the wisdom of retaining the
present sentencing scheme,” the Third
Circuit stated.”

prerogative. Given the attention being
afforded the crack-powder disparity in
other arenas, including Congress, the safe
bet is that the U.S. Supreme Court will sit
this one out.

Notes

1. Sentencing transcript of U.S. District
Court for the Eastern District of Missouri in
United States v. Claiborne, No. 4:04-cr-00423-
DJS, sentencing transcript available at
http://www.nycdl.org/itemcontent/booker/cla
iborne_sentencing_transcript.pdf.

2.1d.

3./d. at 20.

4, See United States v. Claiborne, 439 F.3d
479 (8th Cir. 2006).

5./d. at 484.

6. Order granting Writ of Certiorari, avail-
able at http://www.supremecourtus.gov/qp/
06-05618qp.pdf.

7. Amicus brief filed by Senators Edward
Kennedy, Orrin Hatch and Dianne Feinstein in
support of affirmance in Claiborne v. United
States, available at http://www.nycdl.org/
ItemContent/booker/Amici_Curiae_Senators.
pdf.

8./d. at 27.

9./d. at 28.

In Omaha, District Judge Lyle
Strom departed from the Guidelines in
sentencing two crack cocaine defen-
dants, justifying his departure by the
racially disparate impact of the Guide-
line-mandated sentences. Reversing, the
Eighth Circuit found that a downward
departure was not justified simply be-
cause the Sentencing Commission did
not consider the potential for racially
disparate impact in setting the crack co-
caine penalties.”

In the District of Columbia, District
Judge Harold H. Greene railed against
the Sentencing Guidelines in general, as
well as police power to “manipulate
these statutes and Guidelines so as to
achieve ends that may not be consistent
with justice,”” in connection with the
case of Sharon Shepherd. Shepherd had
offered an undercover officer a quantity
of powder cocaine, but the officer asked
the defendant to convert it into crack
because he wanted to trigger the harsher
crack cocaine penalties. The Sentencing
Guidelines mandated a sentence of 120
to 135 months once the cocaine was
converted to crack, as compared to a
sentence of 60 months had the drugs
remained in powder form. Judge Green
wrote:
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RACE AND CRACK COCAINE OFFENSES

This case demonstrates that, be-
cause of the mandatory mini-
mum sentences and the rigid
sentencing guidelines, effective
control of sentencing — from
time immemorial in common
law countries a judicial function
— has effectively slipped, at
least in some cases, not only to
the realm of the prosecution,
but even further to that of the
police. This development denies
due process and is intolerable in
our constitutional system.”

In Atlanta, U.S. District Judge J.
Owen Forrester called his own chemistry
experts to testify at an evidentiary hear-
ing, then found that “the penalty provi-
sions of § 841 set out a scientifically
meaningless distinction between cocaine
and cocaine base, and that the heightened
penalty provision for cocaine base must
be ignored by operation of the rule of
lenity”* Judge Forrester, characterized as
a “Reagan appointee with a reputation for
tough sentences,” found that “cocaine
and cocaine base are synonymous terms
referring to the same substance having
the same molecular structure, molecular
weight and melting point”*? Looking at
the legislative history of § 841, he noted
that “the statutory provisions that are at
issue . . . were passed with much fanfare
and little debate,”” and concluded that
“there is no rational basis for having
heightened penalties for cocaine or
cocaine base derived only by one means
of manufacture, when it is clear beyond
doubt that all forms of cocaine are equal-
ly smokable, and therefore, equally dan-
gerous....”*

In the Eighth Circuit, Senior Circuit
Judge Gerald W. Heaney concurred in
affirming the sentence of Carl Travis
Netter, who pleaded guilty to possession
with intent to distribute both cocaine
and cocaine base (crack), triggering the
statutory minimum sentence.” But
Judge Heaney’s concurrence suggested
that Congress has no rational basis in
establishing the crack cocaine penalties:

I concur in the court’s opinion,
but only because I am bound
by our prior decisions. I con-
tinue to believe that Congress
did not have a rational basis to
treat one gram of crack cocaine
as equivalent to 100 grams of
powder cocaine. See United
States v. Willis, No. 91-2467, slip
op. at 10-12 (8th Cir. June 26,
1992) (Heaney, J., concurring).
What makes matters worse Is
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that the crack laws have a dis-
parate impact on blacks. Until
our court en banc or the
Supreme Court overrules our
prior cases, however, I must
concur.” (Emphasis supplied).

Senior District Judge Howard F.
Sachs, in a sentencing memorandum
from the Western District of Missouri,
expressed similar frustration:

“Federal judges appear to be
uniformly appalled by the severe
crack cocaine punishments, par-
ticularly as compared with the
more moderate punishments
mandated for transactions in
ordinary, powdered cocaine. If
Justice Anthony Kennedy is cor-
rectly quoted in a current AP
dispatch, he has just advised a
Congressional Appropriations
Committee that, T simply do not
see how Congress can be satis-
fied with the results of mandato-
ry minimums for possession of
crack cocaine.” Even if this
wording is inexact, I am aware of
no federal judge who does not
share the sentiment expressed.”
. .. Seeing the wholesale commit-
ment of African American defen-
dants to extraordinarily long
terms of imprisonment for crack
cocaine trafficking, where severe
but less shocking sentences are
imposed on others for traffick-
ing in powdered cocaine in com-
parable amounts, rubs many
judicial nerves raw.”* (Emphasis
supplied).

In Manhattan, Second Circuit Judge
Guido Calabresi, though concurring
with the court’s rejection of a challenge
based on both equal protection and dou-
ble-counting in the sentencing of defen-
dant Manuel Then, added: “The unfavor-
able and disproportionate impact that
the 100-to-1 crack/cocaine sentencing
ration has on members of minority
groups is deeply troubling.”*

B. Unjustified Racial
Disparate Treatment
of Cocaine Offenders

The severe statutory penalties for
crack cocaine have never been supported
by scientific or social realities. The
misperceptions that crack offenses are
more serious than powder cocaine
offenses and that African-Americans

commit crack offenses to a significantly
greater extent than whites have several
repercussions. More than 90 percent of
federal crack defendants are African-
American. When that number is coupled
with the disparity in applicable
sentencing statutes and guidelines, the
end result is that African-Americans are
sentenced to substantially longer terms
of imprisonment for offenses involving
what is essentially the same drug:
cocaine.”

Despite the fact that African-
Americans total 12 percent of this
nation’s population, 92 percent of feder-
al crack prosecutions nationwide have
involved African-American defendants.”

More compelling is the fact that,
although both whites and blacks use and
distribute crack cocaine in substantially
similar amounts, non-black crack offend-
ers are more frequently prosecuted in
state, rather than federal, court. Statistics
from two state jurisdictions support the
conclusion that there are significantly
more white offenders than are actually
prosecuted in federal court. In the Eastern
District of Washington, data showed that
in state prosecutions in Spokane County,
the most populous county in the district,
whites accounted for 82 (or 28.9 percent)
of 284 crack prosecutions, while African-
Americans comprised 193 (or 68.0 per-
cent) of the defendants.” Similarly, 552
(or 19.6 percent) of 2,661 crack defen-
dants in state courts within the Southern
District of Florida were white.*

These numbers illustrate the
marked inequality with which African-
Americans are prosecuted, convicted,
and sentenced for crack offenses in fed-
eral court. Attempts to explain the dis-
parity between population figures and
prosecutions by claims that African-
Americans commit crack offenses more
often than whites cannot explain the
gross differences.

C. District Courts Have
Always Had the
Power to Depart

The Sentencing Reform Act always
set the stage for departures and consid-
eration of the entire scope of the Act
pursuant to 18 U.S.C. § 3553. In fact,
the Booker decision merely reinforces
what existed in the statute before it was
decided.

In an attempt to eliminate the wide-
spread sentencing disparity, Congress
enacted the Sentencing Reform Act of
1984 (the “Act”).* The Act created the
U.S. Sentencing Commission and
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assigned it the task of formulating guide-
lines and policies* that would maintain
consistency, fairness, and sufficient flexi-
bility in sentencing.” The Commission
completed its guidelines in 1987.*

From the beginning, the Commis-
sion established its departure powers in
unusual circumstances. Outside the heart-
land cases are those cases that reflect facts
or circumstances that are not adequately
considered in the federal Sentencing
Guidelines. Congress may be acting will-
fully by refusing to amend statutory pa-
rameters to avoid the racially disparate
results, but it is the court that must act
upon the Guideline distinctions and de-
part where it can, despite congressional
inaction. In combining the Commission’s
two reports and the facts they contain,
courts in a post- Booker world may depart
pursuant to U.S.S.G. § 5K2.0 for reason-
ableness to at least the minimum manda-
tory, or even below when authorized. The
reports clearly support evidentiary find-
ings that equal sentences for powder and
crack offenses are indicated to avoid dis-
parity that is both unjust and has clear
racial impact.

The flexibility to depart based on
offender characteristics not only existed
in the literal language of the statutory
directives and the Guidelines, but also in
the minds of the Commission members
when they drafted the Guidelines and
reported other issues.

Following Booker, a court will typi-
cally follow a three-step sentencing
process. First, the court must determine
the applicable advisory guideline range.
Ordinarily, this will require resolution of
objections to the PSR’s Guideline calcu-
lations as well as any factual disputes.

Second, the court must determine
whether, pursuant to the Sentencing
Commission’s policy statements, any
departures from the advisory Guideline
range are clearly applicable.”

Finally, the court must determine the
appropriate sentence in light of all factors
set forth in 18 U.S.C. § 3553(a). The court
may impose a sentence within the applica-
ble Guideline range (after any clearly
applicable departures) if such is consistent
with the court’s consideration of the §
3553(a) factors, or impose a non-
Guideline sentence if such is justified by
the § 3553(a) factors.® A non-Guideline
sentence need not be supported by factors
that would have justified a departure
under the old, mandatory regime* and the
court need not definitively resolve any
departure issues if it has decided to impose
a non-Guideline sentence.”> However, the
court is free to rely upon departure case
law in determining whether a guideline
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sentence is appropriate and in translating
its findings into a numerical sentence.”

Title 18, United States Code §
3553(a) has always governed federal sen-
tencing decisions, as it existed in the pre-
Booker world. It still requires courts to
consider seven factors in the sentencing
process.

1. The nature and circumstances of the
offense and the history and character-
istics of the defendant.

2. The need for the sentence imposed to:

a.reflect the seriousness of the
offense, to promote respect for
the law and to provide just pun-
ishment for the offence;

b. afford adequate deterrents to
criminal conduct;

c. protect the public from further
crimes of the defendant; and

d. provide the defendant with need-
ed educational or vocational
training, medical care, other cor-
rectional treatment in the most
effective manner. (This would
include rehabilitation.)

3. The kinds of sentences available.

4. The sentencing range established by
the guidelines.

5.Any pertinent policy statements is-
sued by the Sentencing Commission.
Such as the 1995 and 1997 studies on
the disparity in crack cocaine offense.

6. The need to avoid unwarranted sen-
tencing disparity among defendants
with similar records who have been
found guilty of similar conduct.
(Crack and powder cocaine similari-
ties in chemical structure and use.)

7. The need to provide restitution to any
victim of the offense.

After considering all these factors a
court must “impose a sentence suffi-
cient, but not greater than necessary, to
comply with the purpose set forth in
paragraph 2.”%

Courts, the Sentencing Commis-
sion, and commentators have long criti-
cized the disparity between crack co-
caine offense sentencing schematics and
that of powder cocaine offenders. There
is a lack of persuasive penological or sci-
entific justification that supports a
racially disparate impact in federal sen-
tencing.”

The Commission has studied the
issue in depth and at least twice conclud-

ed that the assumptions underlying the
disparity between crack and powder are
unsupported by data. While legislators
may have intended to target serious drug
traffickers, the Commission’s data indi-
cates that two-thirds of federal crack
cocaine defendants are street level deal-
ers.” Indeed, the 100-to-1 ratio actually
targets low-level dealers in a manner
wholly inconsistent with the intent of
the 1986 Act.

None of the previously offered rea-
sons for the 100-to-1 ratio withstand
scrutiny. As the result of different penal-
ties for crack and powder cocaine, and
contrary to one of the Sentencing
Reform Act’s primary goals, the
Sentencing Guidelines have led to
increased disparity between the sen-
tences of blacks and whites.

To its great credit, the Commission
has repeatedly sought to reduce the dis-
parity.” After Booker, district courts
need no longer blindly adhere to the
100-to-1 guideline ratio.

D. Crafting Motions for
Departures Post-Booker

Several motions have been success-
ful in obtaining downward departures in
crack cocaine offenses.” In United States
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v. Perry, the court carefully scrutinized
and analyzed the question of the impact
of the Booker decision on the legislative
history of crack versus powder cocaine,
expressing disdain for the disparity and
the Commission’s history of trying to
minimize the disparity.” Under the
post-Booker, nonmandatory guidelines
construct, litigators may use this analy-
sis to seek amelioration of the crack dis-
parity based on the specific circum-
stances of each case. While most courts
of appeals are reversing and remanding
below-Guideline sentences that are
based solely on a district court’s rejec-
tion of the 100-to-1 ratio, such sen-
tences should not be rejected when
there is independent evidence to sup-
port a lesser sentence. These sentences
stand a greater chance of being upheld
when a district court ties the § 3553(a)
factors to the individual characteristics
of the defendant and the offense com-
mitted. In United States v. Spears,® the
Eighth Circuit stated: “Nothing in Book-
er authorizes district courts to alter the
Guidelines; rather, Booker provides dis-
trict courts the flexibility to tailor indi-
vidual sentences for each defendant
against the framework of the congres-
sionally-approved Guidelines scheme.”
As the Perry court stated, “ . . when

Las Vegas

Save the Date

NACDL & NCDD's
11th Annual DWI
Means Defend With
Ingenuity® Seminar
Caesars Palace Hotel
Las Vegas, NV
October 25-27, 2007

24 WWW.NACDL.ORG

a Guideline sentence involves a nearly
impossible-to-justify disparity such as
this [that identified in crack versus pow-
der cocaine], the sentence neither accu-
rately reflects the seriousness of the
offense, nor promotes general respect
for the criminal justice system.”®" The
court acts well within its discretion
under § 3553(a) in sentencing below the
Guideline range to account for the
unreasonable inflation of sentences
called for in crack cases.? Courts in
Rhode Island have found that crack
guidelines are almost universally
believed to be way too high.*

There are other courts that have
stated the disparity of the Sentencing
Guidelines between cocaine base and
powder is not a valid basis for down-
ward departure.* In the Eastern District
of Virginia a judge stated, “A sentencing
judge may consider that in light of other
§ 3553 factors, the sentencing guideline
range is inappropriate because that
range is based on ... inapposite policy
judgments of the  Sentencing
Commission such as the disparity of the
crack cocaine sentencing ranges.”®

Other courts have also imposed
non-Guideline sentencing on powder
versus crack cocaine offenses. In the
post-Booker world, the sentiments of
the courts are the same as they were in a
pre-Booker world. The disparity is not
justified. If Congress fails to remedy this
fundamental injustice, it remains for the
courts to navigate around the statutory
and Guideline constraints. We, as prac-
titioners in the field of criminal justice,
must steer the courts through these
muddy waters.
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